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Before the 
FEDERAL COMMLNICATIONS C O M M I S S I O & ! E ~ ~ ~ \ ~ ~ ~ ~  

Washington, D.C. 20554 .=. 
ijcT 1 o ~ ( J O Z  

REPLY TO 
OPPOSITION TO APPLlCATlON FOR REVIEW 

Chisliolm Trail Broadcasting Co . Itic. ("Chisholm Trail"), by counsel and pursuant to 

Scc io11 I ~ I 5  or!he Commission's rules. 37 ('.F.R. $ 1 . 1  15, hereby submits i l s  reply to the 

" O p p ~ ~ i i i ( , i i  In Application Tor Review" l i led September 27, 2002 ("Opposition"), by Ralph 

-! v i i . [  " I  \ IC [ " )  in rhc abovc-captioncd proceeding. In support ofthis reply, the following is 

I Tlir FCC's Policy Regarding Consideration of  Qualifying Issues in Allotment 
I'rcceedings Should Be Modified. 

1, ' I 'y lcr 's Fraud Should Nor He Ignored. 

11: 111s Opposition, ry let  conli i lucs his unwavering claim that his attemp( to derraud 

c,iii i i i1ssiciti i s  irrelccanl 10 th i s  proceeding and "should he disregarded." Opposition at 5. [ I I C  

I hc. ~ ~ i ~ ~ ~ o , l l l ~ l l l  slatcs: 

trhc Commissioii can iniposc sanclions on Tyler if it should so choose, but 
!lis yualilicalions I i a ~  no hearins on the question of whcther the allotment 

~~ ~ ~~~ 

[hi, i.c'ply is timely lilcd iii accordance wi th  Section 1 . 1  15(d) of the Commission's rules. 



o!'~'li~nincI 25OC3 to Ttittle. Oklahoma, rcsults in a preferential 
ai.r'inyiicnt of allotments. 

Despitc Tyler 's errort to h a w  lhc Commission focus solely on the technical 

I oii.iclcm~iLi!otis of'liis rcallotnient proposal. I.yler's attempi to defraud the Commission is 

~ ~ t t ~ , l r i ~ ~ ~ d ~ ~ ~  irilcrlwined with his proposal. I'yler altenipted to deceive the Commission for the 

~ ~ ~ ~ l i  l ~ ~ ! ~ l ? \ ~ i c  olsliowing that KAZC had commenced on-air operation by the comment deadline 

i l l : : i i :  I ~ i . t ~ . . c c t l i n ~ . '  Tylcr's fraud yoes to thc very heart of his reallotment proposal because he 

imiIi; i t t i .~l  lo mislead thc Commission inlo bclicving that KAZC constituted an adequate 

t q ? ; ~  L ~ i i i v i t  icrvice at Tislioiningo. a n d ,  thus. that his proposal would result in a preferential 

; i i . r i ; i yc i i i c i i t  ol 'al lot incnls. II lhc Conmiisston were to ignore Tyler's fraud, the rcsult in  this 

~ i t ~ w e ~ ~ ~ I i n y  \ z o u l d  elTectively reward Tylcr for abusing the Commission's allotment proccsses. 

! I i i  ( ;riiitiiission should not pemiit its policy of refusing lo consider qualifications issues in 

;1llc>!nic,itl \lrop-tn proceedings lo eflectivel) shield Tyler from facing the serious consequences of 

I 

i i c c : . ~  21') :o trciiiain a Commission licensee. 

c ~ i '  811s inisconduct which demonstrates that he does not possess the basic qualifications 

,~ \s  detiionstratcd i n  Chisholm Trai l 's  Application lor Review, unlike the drop-in 

~m: e d n r s  wlicrc Ihc Commission's existing policy of refusing to consider qualifications issues 

i i i  ;I li,,tiiiciil procccdings was adopted, this is io1 a case where a proposed new allotment will be 

s:tb12~ I i i i  competing applications and thcrc is no guarantee that the wrongdoer wi l l  be the 

t!iliiii:,w pl.rmiltec. On the contrary, Tylcr 's rcallotment proposal is tior subject to compeling 

tI:ons. Moreover. Tylei-'s proposal to m w e  his existing station from a small rural 

C, ~ l + n i : l l ~ t I ~  11t'ar h e  Oklahotiiil'euas border into ail Oklahoma City bedroom community will 

.4pplication for Rcvieh (".App. Kev."), Attachment D, Tyler Declaration at 114 (Tyler 
Y I : I ~ <  d 'lil~[ h c  I C C  coninienl tleadline was approaching and he believed the best way to "answcr 
q i d i o i i >  Iposed by the FCC" was lo  set KAZC on the air). 
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~ i s w i l ~ '  !!anslhrin t l ie station into a inulti-million dollar facility. Thus, if the Commission were 

; , p i i d  # h e  gan l  o f  lyler 's  reallotnieni proposal, Tyler's fraud would enable him to achicve a 

~ ~ i i l ~ ~ l ' : i i ! t c i :  pccuniary benefit 1hy moving K1 SH into the Oklahoma City market. Although a 

;I i i : i l  i t  1 1 ) -  reallotment proposal uiiclouh~edly would serve Tyler's personal financial interests, 

~ ! n c  ! X I  I l i . i t  it was achieved only by dct'rauding the Commission wouldnot serve the public 

i : l l L , !  U I I  

Tvler's offcr lo accepl "sanctions" for his wrongftil conduct would not produce a 

rcsull in  this proceeding. The record establishes that Tyler intentionally mislead the u t i  ,(iNL.ioi 

CUI i i ~ i i i s i o n  fo r  tlie sole purpose o f  obtaining a g a n t  of his reallotment proposal. Sanctioning 

_I 1111- 111s disqiialifying misconduct w o u l d  not be an appropriate remedy because [he 

i~:ailoliiie!t! crf KTSIi from Tishoniiiiyo tu Tuttle will have become final, and, thus, Tyler would 

I IJ \ . .  s!ll,jii:cd llie very goal Iic sough( to achicve by defrauding the Commission.' Moreover, 

i!yt:rili> ' i 'ylcr's fraud wuuld have the uiiintcnded effect of providing a strong incentive for other 

( ~ ) I I , n i ~ ~ s ~ ~ ~ ~ i  , ... 

c,>iiizi.iplalin~ a sitnilar teallotinent proposal, paying a monetary forfeiture to the FCC might 

simi>l; I w , m c  part or  the cost o f  inovin~ a I-ural station into a larger urban area. 

licensees to engage iii similar misconduct. Indeed, for those licensees 

H N_o Requiremenso File Ruleyaking Petition. 

rvler.5 suggestion that Chisholm Trail should he required to file a rulemaking 

pctiiic>ii II., , d e r  to have the Commission consider modifying its policy ofnot cotisidering 

c;t ia i i l ] , ' i i iF I S S U ~ S  in allotmcnt proceedings is equally unavailing. Section I .1 15(b)(2) of the 

( w i n : i s i c > n ' s  rulcs cxprcssly prwides tha t  a n  application for review may be filed for the 

~~ ~~~~~ ~~~ ~~ 

( 'Iii.;holin Trail respecrfully submits that Tyler's apparent willingness to pay a monetary 
li11-11 ituii'c I&- lying lo the Conimissioii about the true nature of the KAZCIKTSH operation as of 
[hi o~iiiiici~t deadline in this proceeding I S  a small price to pay to acquire a Class C3 facility in 
lliL ( I L I ~ m i i i i  Citv market. 
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i i i i i~)c>x o!  scckirig to have C‘onimission prcccdent or policy overturned or revised. 47 C.F.R. 

? I 

:I! .i,lo;ment context I S  ioi  the result of ;I Commission policy statement or general rulemaking 

;>rc’ .c.,diti;. Thc policy arose in  the contcxr oradjudicating specific allotment rulemaking 

1 p c ’  I O ~ L I I S .  \bhicIi I S  t h e  saiiic context in  u,hich Chisholm Trail seeks to have i t  modified. 

i Wi112u i i i ) .  Morcovcr. the (’omniissioti’s policy of refusing to consider qualifying issues 

(’ C~iiisideration of Tyler‘s Fraud Will Not Result in a Flood o f  Character-Related 
PI eadings. 

i‘ontr;try to Tyler‘s contcntioris, ;I change in the Commission’s policy of not 

L<m.iclca.iiiq ytialil:ving issues in the allotmenl context will no1 open the floodgates to 

i G~~l.i(:c!~at!oii ~)l‘charactcr issiics 111 allottiienl proceedings.‘ The circumstances in which 

qui i . i ty i i ig ISSUCS should be considered i i t  allotment proceedings are extremely rare, and would be 

1;iii:tcSl ‘Y> >unly thosc cascs whcrc, as here, the allotment proponent has attempted to obtain a 

p a i i r  1 1  11, pi.oposal by defrauding the Cnniniission. The cases would be further confined to 

r ~ ~ ~ ~ i ~ ~ t i : a t ~  proposals seeking to inove an existing station from one community to another whcrc 

tlicr: ., . i t . I  Gipportunity to tile competing applications for the new allotment. Furthermorc, it is 

\I. el eit.ihlishcd that the Commission cannot permit parties to thwart the Commission’s 

rest Ia~or? proccsscs by defrauding the Commission in an effort to obtain favorable Commission 

x ! 8 i i !  UV g:cntwl/~.  lV/OO. / I / ( , . ,  37 FCC 2d 740, 742 (Rev. Bd. 1972) (abuse o f  process issue 

aclcl8:cl \ I  i c l -e  pa i t )  procured and subniitted documents to the Commission which were not 

1~ Ier claims that consideration o f  his fraud in the context o f  this proceeding would result I 

i ! ~  t i , e  iiIIiig of pleadings in subsequent allotmenl proceedings that allegedly would “bring even 
tlic i i i< ’s i  iiisigniticant matter io  the Commission’s attention in the hope of ‘drawing blood.”’ 
( ipp’sit ioi i  31 b 7 .  Tyler’s alleged concerns have no merit. The Comtnission has made clear that 
I I  w11 i i t ~ t  Imitate to take action against parties and their counsel for filing frivolous pleadings. 
SL.,, ’ ’ r n h / (  Vo//c.e. I I FCC Rcd 3030 ( I  906) (“Commission Taking Tough Measurcs Against 
F r i t  , ) I [ I L I <  Pleadings") 



:lIti I:+\ i t s  ,IS he rcpresented, and the purpose o f  his submission was to persuade the Commission 

i:!i: IL+c\ ing ihar thc documcnis were propcrly sworn). 

11.  pier's Proposal Was Defective at the Time It  Was Filed. 

I vlcr filed his rulcmakmg petition proposing the reallotment o f  KTSH from 

-! ~ s / ! o ~ ~ i ~ i n ~ o  io TIittle. Oklahoma 011 March 21 ,  1997. The initial construction pennit for KAZC 

\‘.i- I I  11  yi.tnird u n t i l  ncltrly scven inionllis later. on October 14, 1997. See BPED-19970127MD. 

~I 111. !K 2,iii ;be no tlispulc that Tyler’s ruleiinakin~ proposal was defective at the time i t  was filed 

I ~ c . , i i ; . ~ ,  K A7,C- did i io i  constitulc a rcplacenient service at Tishomingo prior to the issuance orits 

c . m t i  . i c t i m  lpcrniit. ‘l~ylcr’s rulcniaking petition should have been dismissed pursuant to the 

( i i ! i i m i i s i t ~ i i ‘ s  policy or  refusing to accepi pctitions for rulemaking contingent on the actions of 

tl i i i ;!  y;iiiic<. See ( ’ur  &! ,Shoo/, Tc~\ri.s, I I FCC Rcd 16383 (Pol. & Rul. Div. 1996). 

Iylcr’s rcallotmcni proposal also was defective on August 28, 1998, the date the 

C’o:!!n i s s l im  issued its Notrrc ojProposc[l  Rrrlc Making and Orders to Show Cause, 13 FCC Rcd 

25.2 ;2  I MhlR 1998) (“NPRM’), because KAZC had not yet commenced on-air operation. It was 

wrr . i i n : ! I  Svplcmbcr 29, I998 ~ less than threc weeks before the comment deadline in this 

12,0t  L d i i i y  ~ that KAZC notilied the Conimission i t  had commenced program tests. The record 

1 1 ,  11:is lptoLctdin8 IS cleai’, however, thai (he only reason KAZC was able to commence program 

itst, p:.ior I,) ihc October IO.  1908, comnicnt deadline in this proceeding was because Tyler took 

11:s I L+ . I  ,l:ilitin offthc air and licd 10 Ihc (’ommission about the status of its operation. By 

T,.li,t‘- , . W I  admission, KAZC did not Iia\,e its own transmitler, transmission line, or studio 

c ~ l u i , i i ~ i e t i l  .IS o f t h e  comment deadline.’ 

I v l ~ ~  niakcs the rathcr dubious claim that “[allthough Tyler’s statement concerning the 
i-cCis~.n KTSt-1 was o f f  the air \+as i,rcon.rc.r, ihere was no requirement that Tyler give any  reason 
lor h I iH Iwng ofrthc air.” Opposition at 7. n.10 (emphasis added). Tyler’s assertion raises 
ill’: s,)i>\ ic’us question: iftherc was iio obligaiion to inform the Commission as to the reason that 
:2!0:1iitic c~liiiintied on next page) 
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k s p i i e  Tyler’s reprcscnlation in the Commission that KTSH had surfered antenna 

1,iii IF ‘11ic: K A Z (  ”s con.eslioiiding represenlation that i t  had commenced program lests, the 

I [ ’  ii1f siruatioii is that K.l~SH was opcraring on KAZC’s noncommercial rrequency with a 

> , i ~ l i ’ I i ~ I - : ~ \  antenna. There simply wcrc nor two operating radio stations in Tishomingo as of the 

C(I I I : I I~CI I~  ,ie;idlinc because there was only one transmitter, one transmission line, and onc set of 

~ L L I C , I (  tyiipnicnr a1 the Kl~SH/KAZC transmitter siteistudio location. KAZC clearly did not 

ccli!,titiitc .in adequiite replacement scrvice either at the time Tyler filed his proposal or as ofthe 

c q . > i 8 , i i , i i i i  i!e~idliiic in Illis pi-oceeding. The Audio Division erred by considering KAZC’s 

itp~i~;i,lcti tiicilily in  this proceedins because it effectively permitted Tyler to cure his defective 

;illom c i t  ;rrnposal 4% years after the coiiinicn[ deadline. Culdwell. College Srulion cintl Gnuse, 

,‘,,:,,L\ I 5 I.(‘<’ Rcd 20641 20642-43 (2000) (“C‘ultlu~ell”). Permitting Tyler to cure his defective 

:1 !1~!n c i i i  proposal years after the commenr deadline is especially egregious i n  this case because 

i x  .c\.,ir{~ zstahlishcs ihat Tyler has conii.olled all aspects of KAZC’s operation since before the 

~ ! L ! ’ C ) I !  . i ~ ~ : 1 i ~  { in the air. 

111.  Section 73.515 Provides No Basis Upon Which to G r a n t  Tyler’s Reallotment 
Proposal. 

111 [ l i e  Commission’s I O Y S  Hicwnlol  Review - Slreuniliiiitig OfRudio Techiiicnl Rules 

uml 74 ofllw Cominissior~ ‘.s Kirlc.s, 15 FCC Rcd 2 1649 (2000), the Commission iif ! :I! i,\ 

PM ~ \ c ~ l  Sct:tion 77.515 ofits  ir~tles to rcqtiire noncommercial educational FM stations to provide 

ii pt :dic;eC 60 dBu signal to at  Icasi SO pcrccnt of their community of license or 50 percent o f  the 

pol) i I . i i io~i  with in  the coinnluiliiy. Id  at 11670; see ulso 47 C.F.R. $73.515. Tyler claims that 

i l iL,  ~i I ~ ~ i l i i \ h t ~ > l i ’ ~  revision to Scclion 73,5 I! ofthe rules constitutes a “change in circumstance” 

Kr\H \ < a i  ol~the air, \vhy  did Tyler tic to thc Commission and claim that KTSH had suffered 
.. 
,I tlicnl1:i I ;II Iw  e?” 
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11n:i! 

I t r i i \ l i l u l c  , I  replaceinen1 scrvicc. 

;II w i t s  rccc~iisideralion o f  thc .4llocations Branch's determination that KAZC docs not 

1 vler's ar~unicnt  has no merii whatsoever. In the Report and Order, 16 FCC Rcd 

I 7 ~ :  3 I MMB ZOOO), 111c former Allocations Branch denied Tyler's rcallotment proposal 
- . .  

'?. 

I u  IIIW : I ; / ( T  d / ( t .  KAZC d id  not provide ii city-grade signal to any portion of Tishomingo and 

1 p 1 c s  1~rs.1 _I 60 d B u  signal to m l y  73'?i, o f t h e  area that received service rrom KTSH. The mere 

; . IC !  t l ~ ~ ,  ( -~nm~ssioin has cslahlishcd B niiniinum service floor for noncommercial stations is only 

i r i a i  21 i ; l l l \  rclcvarit i n  dctermining whether KAZC constitutes an adequate replacement service 

l \ i r  < Lt4 

lire,' I( c .I ( 1 1 )  d B u  signal to only 50% of lislioiningo, it is beyond dispute that KAZC again 

\\. O L  IC! !io( Pro\,idt. a city-grade signal to a n y  portion of the community. If this were to occur, and 

tile . 'wi,ni:ssion were to uphold the grant of  Tyler's reallotment proposal, 50% o f  the 

7 is i8uri i i i i~u residenls be deprived of theii- only local radio service. Moreover, the entire 

-I IsilcIIiiItip cnininunily would be deprived oftheir currently existing city-grade service. 

For csamplc. if'K4ZC Lccre lo  move to anew transmitter site such that i t  w#ould 

111 Aloilifica/ioi/ oI'FM i t i d  7'L .1ii~lzorizrriions /o Specib (1 New Corniizunity of License 

/ ' (  hJ1gC !/ C h n i t n / r n i / j -  K d l O  "1, 4 FCC Rcd 4870 (1 989), recon. gruiz/ed in parr, 5 FCC Rcd 

:\lc!,i. - ( 1 9 ~  ( 1990) ("C'hangc. o /Co t t~ /nu i i i~~~  ,bfO&O"), the commission stated that "[[]he public 

Ii;Is 1 l<yilimii1e expectation Lhal cxisliny service will continue, and this expectation is a factor wc 

ir1~1.1 $ \ c i ~ : l i  iiidcpcndently againsl the servicc henefits that may result from reallotting o f  a 

ciiailnL:l i i c \ n l  onc community to another , " As demonstrated above, the mere fact that 

5ic i ioi i  7 : 5 I 5  of ihe rules iiow requircs nonconimercial stations to provide a minimum level of 

si~'r: :cI' 1 0  ilicir community 0 1  licensc does nor establish, ipsofaclo, that KAZC constitutes an 

d c L  u:IIt ic'placcnierit service at Tishoniingo Station KAZC could move to another transmitter 

slLe I[ ii:) iinic and pro"ide the m i n i m u m  Ie\,cI o f  service to Tishomingo that would he more 

c ' t 3 1 1 '  11r~11stiiat~ w i ~ h  (ha1 providcd by the station at the time the Repot-t and Orrfer was issued 

7 
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I G ) i i i i i  ii’iii .) Tl ic change i i i  Section 73.51 5 o f  the rules also does not providc any basis (or 

L : w i ~ ~ l c ~ ~ a ~ ~ ~ > ~ i  o f  KAZC’s upgradcd fac i l i iy  -I% years after the comment deadline. 

I I L )  i.i,y-gi.adc signal to any  portion ofTishomingo and a 60 dBu signal to only 50% ofthe 

I \’ I: ler’s Inability to C‘ure His Detertive Allotment Proposal Until Long After the 
Comment Deadline is Due Solely to His Fraud. 

l~vlcr  clainis that this inabilily Lo cure his defeclivc reallotment proposal unt i l  4% 

!C:I 5 ilrei tlie comment deadline in [his proceeding i s  the fault of Chisholm Trail. Specifically, 

1 v l , . r  

~! I-ii i i ia, ..persisted” in  hringmg Tyler’s lraud to the Commission’s attention, even though, in 

.! vier i i i \ \ b .  his character niisconduct is “outside the scope” ofthis proceeding. Opposition at 

. ’ <  contenlion that Chisholm Trail i s  10 blame for the 4% year delay in curing his 

yilL”s [hat Chisholm Trai l  has “frustrated Tyler’s plans for 4% years” because Chisholm 

.. 

d c l i c 1 1 \ ~  .illotnient proposal is entirely \ \ , i th r )u t  merit. 

111 i i i s  Decembei- I I ,  1998. declaration, Tyler admitted that i t  had always been his 

i i i t i  11 ic. dii i i i i te ”rhe KTSH transniittcr, transmission line, and studio equipment and the 

c t i p n c r . ~ . i i i ~  Fer\Jices neccssary 10 complete the KAZC installation” to KAZC, “but hecurise of 

/ / / i ’  ’ -(  ’< ’ ( / , W / / / / I C  1 dccided to do i t  sooncr than I had planned.” See App. Rev., Attachmcnt D, 

1 \,i,,r 9eclamtion al 114 (emphasis added). Although Tyler claims that Chisholm Trail prevented 

1:111; li ~ ) n 1  c~iriiig his  defective allotment proposal until 4% years arter thc comment deadline, it is 

ah t i~ id .~ tn t l~ ,  cleai- that Tyler had plenty of oppotlunity to get KAZC on the air by the comment 

d c a ~ l l ~ ~ i c .  !>ut chose not to do so. Indeed, hecausc the comment deadline in this proceeding was 

( k i t > h s r  1 0 .  1998. Tyler had more than  a year after the grant of KAZC’s initial construction 

pcri 1 1 1  1 0 1 1  Ocmbcr 14. 1097) I O  put ihestatiori on fheair. Instead, Tyler waited unlil  amonth 

[t:/c” I . IC k P K M  mas issucd and three wccks prior to thc comment deadline in this proceeding to 

‘ I w ~ I L ~ ’  li TSH’s transmission and studio equipment to KAZC. Therefore, although Chisholm 



‘ I  i i i  ! \ I i m  \ ered ‘Tyler’s fraud and acted diligently in bringing i t  to the Commission’s attention, 

( ‘ I i : h ~ l n i  ri.ail is  not responsible Ihr the 4?> years that it tookTyler to upgrade KAZC 

Furthcrniorc, thc fact that Tyler always intended to “donate” KTSH’s transmission 

;inc s ~ i i c l i ~ )  equipment lo k 4 Z C  only underscores his intent to deceive the Commission. By his 

v > \  I .  ;~~Itiii~,sion, 1 yler knew l ha t  KAZC had IO commence on-air operation by the comment 

cic;,.Ilh!t. 1 1 1  c d r r  IO haw any chance orconstituting a replacement service at Tishomingo.“ The 

!.IC: il.;t! ‘I ilcr donated KTSH’s equipment without having any additional equipment on hand for 

k A / (  ,lc.i!ionslrates tha t  Tyler never intendcd for the two stations to operate simultaneously at 

m i i . t i p  Dcspiic Tyler’s reprcscntations to the Commission, there never would have been 

I\.W Li;icriiliiis slalions at Tishomingo had Cliisholm Trail not discovered Tyler’s fraud. If Tyler 

I i i i ~ l  *nictiJ-.d Ibr KTSH and KAZC Lo operate simultancously from thc same transmitter site, he 

\ \  o t . l t i  h a \  L’ provided KAZC’ with its own transmission and studio equipment long before the 

(Y’/’;?A/ 111 (his  proceeding was ever issued. There would have been no reason to take his own 

s u : i w  ( * t i  thc air and mislcad the Commission into believing that there were two operating radio 

sui:o!!r iii Iishoniingo. 

\ .  T h e  Smwid MO&O C’iolates Principles of Administrative Finality. 

ryler’s nominal elrort to dishnguish Coni /NovM~ine ,  /ne.,  2 FCC Rcd 2144 (Priv. 

Kiici t l u i -  ~ 978). C ’ ~ v i / t d  Floi~itlii En/opr is t , c ,  /ne., 598 F.2d 37 (D.C. Cir. 1978), and C’czldwell, 

1 S 1 C < ’  R.cd 20041 (2000),  tlcmonstratcs Ihc precarious nature of his  position. As demonstrated 

~~ ~~ . -  

1~’s claim that ~ h e  ,Allocations Branch “made new law” when it denied Tyler’s ( ,  

idlo n-,clit. propos;iI “on grounds that KAZC did not place a 70 dBu signal over Tishomingo or 
r t~p i ic ;~r t .  IIIC lhciltt ies of KTSIi” (Opposition at 8) is without merit. The Commission made 
ahu!icl.iiitl~ clear in  Changc oj’CornmuniL>, MO&O that the public has a “legitimate expectation 
tliai c), t5litig service will continue.” 5 FCC Kcd at 7097. Tyler failed to provide any aulhority 
1 , / 1 .  h i ,  caiicntion that depriving 77%) of the population in the Tishomingo area of their only 
e y i b ! i i i g  10~31 scnice would ncvcriheless constitute an adequate replacement service in that 
i.iiiiin.iiitr!, Tee Repor/ cfntl Order, 16 FCC Rcd at 1533. 



iii PIC 4pylication for Revicn at pagcs 13-11, Co~nlNuv Marine and Cenrral Fhr idu  are 

:ti:iiiptisitL IO the r a d s  in  this procecding hecause the reconsideration orders at issue in those 

pro w.xi i i i_rs were issucd to corrcci crrors i n  the Commission's initial decisions, and were not 

l h a % x l  o ~ i  .: st~bseqtieni ctiangc iii [acts inanufactured by the petitioner years arter a procedural 

,ir.ii~lI~ii~: Moreover. the fiill Cnmmissioii's decision in L'nldwell makes clear that the 

( ' i ~ i ' i i  t i ' j s l i ) l ~ !  \LIII iiot permil a rulemaking proponent to perfect its proposal after the comment 

(1'11; \' t icit. 1 1  prcj~ldic~s another pad!. In this case, consideration o f  KAZC's upgrade 4% years 

altc: ! h i  ~ . 5 m n i e n t  deadlinc not only prejudices Chisholm Trail, but rewards Tyler for the fraud 

hc ha:. pel-pelrated on the Commission. Therefore, the Audio Division erred in considering 

kA/( ' ' 5  tipgriided facility. ( d d w e / / ,  I S  F(.C' Rcd at 20642-43. 

WHEREFORE. Iii light of the foregoing, Chisholm Trail Broadcasting Co., Inc. 

iislie( ~ l t i i l y  rcqucsts that this Application for Review be GRANTED, that thc Memorunclum 

f j p ! ; i / , w  ( ( ~ ( 1  Ordvr, DA 02-1 877 (releascd August 2, 2002), be REVERSED, and that the 

pi-nixwl io  reallot Channel 259C3 from Tishomingo to Tuttle, Oklahoma be DENIED. 

Respectfully submilled, 

Dickstein Shapiro Morin & Oshinsky LLP 
2101 L Street, N.W. 
Washington, DC 20037-1 526 
(202) 785-9700 

Attorneys for 

CHISHOLM TRAIL 
BROADCASTING CO., LNC 

I O  



CERTIFICATE OF SERVICE 

I i c rehy  certiry that on this IO'" day  of October, 2002, a copy of the Coregoing "Reply 

I,:  *. !~~II~ISIIIOII to Applicalion for ReLiew" was hand-delivered or sent by first-class mail, postage 

I'ruiiaic 11'  Lhc following: 

I 'hz  I lonoi-ablc Michacl Powell* 
I h i i - i n a n  
i~ixleral Communications Commission 
h: Portals 11, Rooill 8-B201 

-145 T\velTth Street, S.W. 
X,ishiiigton, DC 20554 

j l i t :  l ionorablc Katlilccn Abci-natliy' 
( 'iriiiniissioner 
I .u iera l  Communications Commission 
:lit: Portals 11, Rooin &A204 
445 T w l i i h  SLreet, S.W.  
'-L .ishington. DC 20554 

~ I I C  Honorable Michael Copps* 
( 'olnniissioner 
1 :ederal Com m tin i cations Coni mission 
1 ' 1 1 ~  Portals II, Rooin X-A302 
-145 Twelfth Street, S. W. 
W,rshington, DC 20554 

' I ' I ~ i c .  Honorable Kevin Martin* 
('oiiiiiiissioner 
l~eiieral Communications Commission 
'!'hc Portals 11, Room 8-C302 
445 Twelrth Street, S.W. 
\V,ishington, DC 20554 

t'clzr H .  Doylc, Chief* 
i t i t l io  Di\ ision 
Mcdia Bureau 
I 'edsral Coinmunications Coriimission 
ROO IT^ ?-A261 
jlii Portals I I  

4-1 'Iweltth Streel, S. W. 
\i',!$hiiigton, DC 2(~554 



Iolin A. Karousos* 
-\s.;islanr Chief, Audio DiL isinn 
Llidia Bureau 
,:~:tIeral Conimunications Coinmissinn 
1~11; Portals 11, Room i-AZ6f i  
4.L; I \bclfth Street, S .W 
A ;ishingkm, DC 20554 

!<oxr!  H a y e *  
bidi o 13 vi s ion 

\ I d i d  Hurcaci 
I ulcral Communications Commission 
Y'Ili. Po~lals 11, ROOIN 3-.A2h2 
14- l ~ w c l i i h  Street, S . W .  
'~V.lrhington. DC 2 0 5 4  

, J ' I , ~  ~. ,. S Smithwick, Esquire 
.\i-thur V. Belcndiuk, Esquire 
Smithwick & Belcndiuk, P.C, 
i O 2 8  Wisconsin Avenuc, it.m'. 
S~ i i : e  301 
W;ishington, DC 200 I 6  

(Counsel for Ralph Tyler) 

fir>aii Billings, Esquire 
Billings 6i Billings 
! 114 Hillcrest 
Wkwtlward, OK 7386 I 

(Couiisel for Uassic Coiniiiunications, Inc.) 

lisrnryii R .  Schineltiei. Esquire 
Slraw Pittman 
I3iii rU Street, N . W .  
\Vashington, DC 20077-1 128 

(Counsel for FM 02 Broadcasters, Inc.) 

Andrew Kersting 


